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Telecommun~cations Services
InsideWirinq

REPLY COMMENTS OF THE NEW ¥ORK STATE
QEPARTMENT OF PUBLIC SERVICE

Introdyction and Summan'

~he New York State Oepartment of PUblic service

("'NY:S,DPS"l'sUbrnits these comments in reply to comments filed in

ea:c'hof tb~abQve-referencedproceedings regarding telephone and

cabl,e insfde ,wiring rules and policies. NYSDPS has consolidated

itsreplyconunents hi recognition of the current demands on ni

Fede,ral Communications commission f 5 ("Commission") resourc(;'t~' Gnd.

certain common issues in these proceedings relative to the

provisIon of video programming to tenants in multiple dwelling

unifs ('f~riUsn).

The NYSDPS reply comments cover three areas.
I

endorseth~'comments that support the establishment of paX':t
,:'

betw,aen ~.iephone and cable inside Wiring rules, and reCO~TI~ id

,that'oustom.£.s determine the demarcation location where



practicable. Second, we support the comments that suqqest th~t

the Commission allow the states to retain the;,... ;U1t:hori. ty OVQr

the maintenAnce of simple telephnnA ;n~;d@ wir~ and that

recoqriiz-e·the import~ncp. n~ ~tat'.ll/:f.do1ltral cooperat.ion during- the

tri!tn.sition to " h",o;olnband j oint: video/telephony Qnvironment.

Fin~llY, tnresponse to the various comments on in~idc wire

ret.1Ul~t.ionll ~or XDUs, t.he NYSDPS agrees with thocc comments that

oppoca the inclusion of CODU'llon loop-through inoidc wiring in EO(

MDU within the eable home wirin9 rulc~, di~agree3 with th.D3c~

commertts that. would have the Commiooion preempt sta.te right of

aCCeSQIlltatutes and cUppOrb3 effort3 by the Commission to

prohibit. al~ mUltichannel video programming di:s'tributors from

anter±ri9 i-nto o~oluaivc ont.i-oompetitive agreements with the

owner3 of MOO IS.

TWO· rundalllent:al issues defining parity are: comp", TE

opportunity tor consumer ownership of inside wire and co~~aD

dem~rcat1on guidelines. In general, we support both ot tnese

concep~s as .tney maximize consumer options and level the

cOlUpetit.i~eplaying t'ield.
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With respect to consumer ownership of cable inside

wire., 'the NYSDPS favors New .1ersey' s t initial approach Which

would permit, but not require, exist:inq subscribers to own inside

wiril19. We agree that any mandatory transfer of ownership may

confuse ariel Inconvenience subscribers. For example, a subscriber

may be' frustrated to learn that there is no simple method to test

the ins.ide:wire for troubles. In contrast with telephone inside

wire the telephone is portable and the standard jack arrangei~lE~;o,t'9

create a modular system that is easily tested.

In addition, any transfer of ownership implicates the

Commiss'ion's rate regulations, particularly J the terms and

conditions applicable to the maintenance of the wiring by the

cable operator. Under existing rules, if the operator owns the

and a reasqnable profit. Where the subscriber owns the wiring,

the operatorrs Obligation to provide service and terms thereof

and the subscriber's rights are less clear. Given the lack of a

developed, competitive market for the installation and

maintenance of cable home wiring, it is important that ~he

Commissionolarify the maintenance responsibilities of the ~<-J:i]D

operator aIidthe. rights of subscribers. We also believe that the

CoDission~h:OUl.d consider and clarify the impact of the rat:~

".CODQl1ents of the state of New Jersey Board of £:7\plic
,utili;t~u, 'es,' Docket No. 95-184, pg. 15.
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derequlationprovisions of the Telecommunications Act of 1996

("Teleom Act of 1996") on cable home wiring issues.

At this juncture there is no overall compelling need to

change the' current cable arrangements except to ensure that

custom.ershave an option to own their wiring with known

consequences- and may freely use the wiring, where suitable i' 't.e

receive services from other providers. Offering the customer

~hese options, reqardless of the technology, establishes peon.·J

at the appropriate level. Details on other aspects of Cable

insi~e wire ownership may vary due to technology or historical

development, but, as technology converges, the guidelines for

inside wire should evolve to the model used for telephony in

order to maximize consumer options and establish parity.

The NYSDPS agrees with the comments of the California

and New Jersey state Commissions that may be merit in coterminous

detnarcation points. However, we believe that customers should

have the option of choosing the demarcation point for cable arid

telephony wire, to the extent technically feasible.

II. DualReg'Ulation

The Commission seeks comments on whether it may be

necessary toharrnonize cable and telephone regulation as the

technoao9i~s necessary to provide each service converge. We

.agree with C'alifornia ' s comments that a harmonious federal/state

requlatorY structure is the optimum model for providing a lec"tE';l

playing field as competition develops in the cable and telephone
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industries" however, there are no policy reasons for changing

substantially the existing framework for the dual regulation of

cable or tel.phony at this time. Until competition develops in

the market for cable home wirinq, franchisinq authorities should

continue' t'£, play an important role in administering Commission

rate regulation concerning equipment, technical standards and

safety standards concerning signal leakage and generally in

ensurinq that subscribers are informed of their options

concerning wiring. There is also no reason to alter the exh:,-t iaq

framework for the regulation of simple telephone inside wire. In

Nllw York, lii;Jht r'll!/j1.11ation of t'll!l"pr.c:')nl? inside wirl? SP.rv1?9 as a

protQctionfor thQ most vulnQrabl;;;> custom~rs.

A~ thQ California Commission stat~d in its initial

comments:

It •• notwithstanding the technological
adVances enabling telephone and cable
QorviC!o~ to bo carriod ovor the s:axne wire,
the dual regulatory system mandated by
dori~ress should remain intact. ThQrQ arQ
ways of accolU."tlodating changes in technology
~;thout contravening Congressional intent
;that there should be a dual system of
r.eCJU1~tion for wire oo:mmunioationc."

Moreover/ as u mutter of law/ there i~ no rcacon that

tne du~l jurisdictional framework must necessi1rily cho.n9'e Cl3 the

tecllllolog:i~s used to deliver cable television and telephone

services converg~. It io New YOl:k I s view that Congress continues

2 co.ents, of the People of the state of California Q.ncL_'c.t~e
Publ1d'·PtH.iti!i. cOmmissioD of the State of Californinc oc, ,tAft
,NO'tic6Ci:f',PrS2pqsed Rulemaking, CC Docket No. 95-184.
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to reaffirm thQ 1934 Act's division of state and federal

authox::ity even as advances in te-::::hnoloqy make possible the

provision of video and telephony over the same facilities.

Fu~hermore, the Commission may not in this rulemakinq

conclude tbat continued state requlation of telephone inside

w.iring: shoul"d be preempted because of "conflicts" that may arise

in the fu~urs. (NERM, f 56) The court, in Califgrnia y, FCC,

905 F.2d 1217, "41 (qth CiT. 1QQO). made clear that it is not

enouqh to justify a preemption nrrl~r on t.h~ grounds that statE

r$9U:lationwould frus1:rate l.ryit.imat.t=o Cr.'llllllli !'lAi C'lTl go'" 1R, but

~thar that ab.ent pree~ption ~tate action would n.aat~ fp.der~l

policy. In this instancQ, -the Commission is asking parties tu

epeculate on what could possibly occur in the future, and

aooordinq to the California Court the Commis~ion would bear the

burden of j~etifying any preempt::ion order by dQmon~tra't:in9 that

it is n4rrowly tailored to preempt only such state regUlations ~s

would n$9a~,ethose gon~s. (CQlifornia at 1243)

Therefore, until there is widespread uoc of broadbam:

techn0109Y.'to provide both video and telephony there i:::: no lo,;v j

b~sis for til~ Commission to conclude that continuing state

regulation over telephuue lm>iue wire, under Section 152

the communfcations Act, will neYi:2L.e reueral policy. In 'th,;,;,

thatbroa~and technology becomes ~ldely u~~u to p~ovide

telephony a.nd', cable, there would still IlU lJcl::>iS £or preamp-ticl

This resultls cons1stent with the Tel<.;ulll Act u£ 1996 where

congress did not see tit to alter the ju.rl~ul(;Liunal dem?l.l,-(Ci",;'
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between intrastate and interstate services, except to a very

limited extent, even though it knew full well that broadband

technology could be used for video and telephone. New York's

continuinq 11qht requlation of telephone wiring in no way stands

as an obstacle to the fulfillment of leqitimate federal goals.

If anything, state regulation serves to ensure that competito1'.'~

are 'able tci- fairly compete and that conswners are adeqUately

informed andp-rotected during this transition period.

IlL Multiple DWelling Units

Tn,Oock.t N'o. c)?'-'-tiQ, the Commission seeks comment:. on a

proposal. u1::oallow a building ownt;ar to Plll"t"!h",~p' 1nnp-t.hrnuqh

wirin9 in the limited situation wher~ all subscribp.rs in a

mUltip-ledwelling unit building want to switch rn '" nAtV f;P-T\,,-'f

providg·r." (FNPRM, ! 4. 0) In ord.r t 0 rl;l~ch t-h i c;; l"A~111 t: 1t: wnn 1Ii

be necas»ary for the Co~ssicn to d~t~rmine that ~11

distribution facilities in a building constitut~ RubRt"!rih~r

wirin9 pureuant to § 624(i). NYSDPS agr~e~ with tho~e

commenters,~, Time warner Cablo, that 0ppo5e the inClusion of

common loop-through MDU inside wiring within the home wiring

2~leo, even under the limited circumetance3 dc~crihod.

commenters in favor of ehe proposnl clnim, in the

.lnte.:r.'eests of competition, th(tt a landlord' ~ owner6hip of

in~ide wirlng: 1~ neceliisa.l:Y to promote subscriber choice. The

Co'mmis~ion'hi:ls fI:l'X1JL'~sseu ita c:onc~u:n that "allowing the mul ,i

<.1w"'111119 ul~lt bUilding owner to control the wiring. • • covlc'":'

·argu.bly li-up~rc:;eue subsililquent 6uDcscribers ' wishes. 1I (I,g.)
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aqreewith the Commission. First, it is unclear how such

multip·!e, coincidental decisions could be verified. Second, the

freqaent changes in the tenant population, much less changes in

the preferences of individual tenants over time would make it

virt~aIly imp,ossible to ensure that the alleged purpose of the

proposal was being fulfilled.

In addition, the same commenters do not explain how

public policy initiatives favoring the competitive deliveJ:V'

telecommunications services will be served by divesting th'2;

operator of the internal broadband distribution facilities and

the tenants'of drop cable in these circumstances. For these

reasons, we oppose any rule that would define cable home wiring

to include loop-through wiring as if a landlord rather than e~ch

individual tenant was a subscriber to cable service.

In Docket No. 95-184, at paragraphs 61-64 of the NPRM,

the COJDlllisslon requested comment on a variety ot issues :eel,:;;>,

to access by cable operators and telecommunications providers

private property, particularly, MDUs. At least one commente~

.Liberty Cable, has chosen to respond by urging the Conunission ,'"

pree.mptstate right-of-access statutes for cable operators. F/<

strongly disagree.

New York statute includes a right-of-access provisi('lJ

for cable television systems. (Public Service Law, Section ??Bl

former).yExeeutiye Law, Section 828) In reviewing the Ne.w yi'1J

statu.te', the: u. S. Supreme Court observed that it was enacteii.
. .

the New York state legislature "to facilitate tenant access
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CATV." (Loretto v. Teleprompter, 458 U.s. 419, 423 (1982))

Similar statutes have been enacted in approxi~ately one dozen

other states.! They were known to Congress when it enacted the

Cable Communicat'ions Policy Act of 19S4 and were not then

preempted. Nor, in two maior amendments to the Communications

Act since 1984, includinq the Telcom Act of 1996 (which was

enacted after the FNPRM in this proceeding was released) has

Conqress acted to limit the effect of state riqht-of-acces5

stattrt:Alfl in ~ny way.

~e Commission should also reject proposals to preempt

at.oat". ri9ht.-of-PlCC"!AF;~ ~tat\]tes for a nwnber of reasons. First,

as a 9Qn.ral matt~r, section 6~7 nf ~hA Communications Act

p-rovidesthat .:t stat~ lC'lw that' i~ nnr inc:nnj';i!=:tAnt with Title VT

is not preemptad by th@ Act. Title VI of t.hp r-nmTnlln; cat.; ens Act

envisions dual .tate and federal regulation of cablp- televi5inn-

and state &CCGss ~tatutQs aro fully consistent with th~ purp~sA.~

of Title VIas set forth in Section 601. Second, they are not

anti-compe.titive, particularly, in New York statQ, wh~r\il

franehise.&Qre non-excluGivc. The cable operator obtains no

exclusive right to provide cable ~crvicc within any MDU and

buildingownsr is free to contract with others to provide 0,D

J In at least one case, a state right-of-access statri:"E FiE>

been held flQl. lou violate the tiret amendme.nt claims of :-"
fr~nchise.d'mul ti-channel video programming distributor. (A.'-'Lfi§ct
Cable Ijtd r . v. ·Cablevision of connecticut Limited I\:1rtncrchiJ; 6
F.3d 867 (Zd Cir. 1993»)
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altern'ative source of multiohannel video programming. 4 Third,

the Teicom Act of 1996 reveals a preferenoe for facilities based

coinpetitionfor video and telecommunications. (~, LS.t.., new

Sections 6SJ and 271(c) (1) (A» The existence of right-ot-acoess

rights toreable operators (ana telephone companies) is likely to

be an important factor that furthers, rather than impedes, such

competitiori.

We also take this opportunity to exprQSS our agreeT~<\'

with the Co~ission that equal access to the subscriber's home

wiring at the demarcation point would result in the ideal
I

competitive model and promote the maximum choice for each

individual subscriber. This should be the goal. We, therefore,

supportpol'icy initiatives by the Commission to promote

opportunities for the competitive delivery and availability of

alternative sources of video and telecom.:munications serviC€E

prpvfded that such initiatives are designed to achieve

competition.for subscribers, not buildings, and meaningful choice

for individual tenants, not building owners. One such initiative

that only t:heCommission can take is to prohibit all multichanncll.

video pro.gramming distributors from entering into exclusive

aqreementswlth MDU building owners. 5 Such agreements have t~(,,"

'In Dqpkat No. 95-184, the commission has stated that:. ~'n';;.ate
and loca.l :gbvernments are indispensable to the regulation ofc,;:hle:
television and telephone service." (NPRM, ~ 57)

5 At note. 81 of the FNPRM in Docket No. 92-260, the COJJrmf ;,Edon
invites comment on a proposal ot Bell Atlantic that would px"o)dbJ:L
exclusive' ·aqrEteJnents between cable operators and owners o;~ 1.~~){.I;:>"

That ,sU'chaqr~ements are inherently anti-competitive is obv.:u.s.
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an impediment to competition in video proqrallllRinq in MDUs and may

well have a similar effect with respect. to telecommunications in

the future.

Conclusion

The technologies used to transport telephony and cable

KArvices are merging and both services will be offered tc an

iricreasing.number of subscril:lers over the same wire. We do not

believe that: any fundamental change in the dual regulatory

approA('!hes -for cable and telephony are required at thistiJf\0 b:3

we do endorse A~~orts by the Commission to establish flexible

quid.elinesd.-s.i"nf!'!d t:o cy.eate parity and maxilll.ize consumer

options for all insid~ wir~. OnA important means of optimizinq

consumer choice is; to ban anti-comppf:itive contracts between all

multichannel video providers and Mnn building owners that prevent

ten~ntG from .KQrci~ing their riryh~ ~n choose a service provider.

Stc'te right-of-access statut.s. ar~ rnnsistent with this object~\"

~hat theCo'mlit,ission should not ignore the existence of DU

agrae~ntsJ;)etwe.e.u buildin9 owner:;, and any mul tichan:\'''8~~ 'C' .

pro.gramminqdistributor is equally clear.
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and should not. be preempted.. F1na.LJ.Y, "t:nere .,Lt:l UV .LJao.J..o .J..U .. ""w

for the Commission to pr.empt stat.e requlation of telephone

inside wire.

Respectfully submitted,

JVl,t4utwn 0~ /w;
Maureen o. Helmer
General Counsel
New York State Depa:ctrl 8c1.t

of Public Service
Three Empire sta~e P18
Albany, NY 12223
(51S) 474-2510

Penny B. RUbin
,John·L,o·' Gr6.w

Of 'counsel
Dated: April 16,1996

Albany, New York
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